Business

A Free Market model of a Large Corporation

Abdulrazak Abyad

A. Abyad, MD, MPH, MBA, DBA, AGSF, AFCHSE
CEO, Abyad Medical Center, Lebanon.
Chairman, Middle-East Academy for Medicine of Aging

President, Middle East & North Africa Association on Age & Alzheimer’s

Coordinator, Middle-East Network on Aging

Editor, Middle-East Journal of Family Medicine

Editor, Middle-East Journal of Age & Aging

Editor, Middle-East Journal of Psychiatry and Alzheimer’s
Editor, Middle-East Journal of Nursing

Email: aabyad@cyberia.net.lb

Abstract

The high-profile corporate scandals of WorldCom, Enron,
Adelphia, Global Crossing, and others in the United States,
and Nortel Networks in Canada have sparked significant
discussion in investor, gov—ernment, media, and academic
circles about the need for change to corporate governance
stan-dards and practice. The United States government
has opted for a regulative approach. The OECD pinpoints
that corporate governance is regarded as one of the main
causes that has resulted in 2008 to the most significant
calamity since the Great Depression. The different trend
on the philosophy of running organization is presented
including the early Berle and Means and the late Manne's
theory of corporation that is discussed fully. Manne's
model envisioned a corporate system with categorically
no guideline other than common law and customary fa-
cilitating statutes. Corporate governance in this scheme
is a function of the locus of control. The Market for cor-
porate control as a paradigm for regulation of executive
opportunism is stressed. The role of disclosure is discussed
followed by presenting the Sarbanes-Oxley. The paper dis-
ccuss as wekk why corporation are in crisis and suggested
some solution. The paper concluded that the The model
suggested by Mannes, is illegal today. What is needed now
is a larger debate on the real costs and benefits of market
and regulatory alternatives to corporate governance.
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Background

Recently there has been a lot of interest in the corporate
governance practices ofcurrent firms, especially after the ex-
traordinary profile failures of large companies. The high-pro-
file corporate scandals of WorldCom, Enron, Adelphia, Global
Crossing,and others in the United States,and Nortel Networks
in Canada have sparked significant discussion in investor,
gov—ernment, media, and academic circles about the need
for change to corporate governance stan—dards and practice.
The United States government has opted for a regulative ap-
proach. On July 8, 2002, U.S. President George W. Bush intro-
duced the Sarbanes-Oxley Act that envisioned compelling
corporate executives and their audit companies to be liable
and accountable to shareholders.These raised the issue of the
agency difficulties that can happen between management
and shareowners. These scandals remind us that even if we
adopt an extremely narrow concept of managerial responsi-
bility — such that we recognize no social responsibility beyond
the obligation to maximize shareholder value — there may still
be very serious difficulties associated with the effective insti-
tutionalization of this obligation. It also suggests that if we
broaden managerial responsibility, in order to include exten-
sive responsibilities to various other stakeholder groups, we
may seriously exacerbate these agency problems, making it
even more difficult to impose effective discipline upon man-
agers.

The OECD pinpoints that corporate governance is regarded
as one of the main causes that has resulted in 2008 to the
most significant calamity since the Great Depression. Re-
cently a number of papers (OECD, 2009; Kirkpatrick, G., 2009;
OECD Steering Group on Corporate Governance, 2010), elicit
a number of major warnings from the financial crisis on the
issue of corporate governance.These are important contribu-
tions firstly because so far much of the attention in both the
academic and business world was centered on macroeco-
nomic drivers of the economic downturn, while more micro-
economic determinants were often neglected; and secondly
because corporate governance is considered as one major
cause that has lead to the most important crisis since the
Great Depression.



This latter point is a radical evolution in global consensual
thinking. The public conviction before the financial crash was
that the shareowner superiority prototype of governance
must be practical to most companies Worldwide. Today, the fi-
nancial crash seems to play the role of a‘dividing line’between
how corporate governance in advanced economies was un-
derstood before this event, at a time where good governance
was not yet adopted and corporate scandals consequently
multiplied, and how current debates at the academic and so-
cietal levels develop today, with some increasing criticisms
about the adoption of good governance oriented toward the
maximization of the shareholder value. The OECD publica-
tions assess three different channels through which corporate
governance had a negative effect: (i) the failures and weak-
nesses in corporate governance arrangements which did not
serve their purpose to safeguard against excessive risk taking
in a number of companies, (ii) the accounting and regulatory
requirements that have also proved insufficient in some areas,
(i) the remuneration systems that have not been closely re-
lated to the strategy and risk appetite of the company and its
longer term interests (Kirkpatrick, 2009).

The Trend on the Philosophy of the Corporation

Berle and Means (1932) dominated the thinking about cor-
poration and found that each individual shareholder in the
200 largest non-financial corporations owned no more than a
small fraction of the company’s stock.Berle & Means theorized
that given such small and scattered holdings, managers could
virtually perpetuate themselves by using corporate funds to
solicit proxies. Thus, a large chunk of private property in the
U.S.was controlled by non-owner managers who had little in-
centive to use it wisely. Berle & Means thought the solution to
what they thought was a problem was to view the corporation
as a political institution. In order to make shareholders into
better corporate citizens, they should be given enough infor-
mation to vote intelligently. Business leaders, entrusted like
political leaders with large segments of the economy, should
act like statesmen. And when managers and shareholders do
not act as they are supposed to under this theory, they should
be despised as mercenaries and banished from power.

Manne saw that missing from this picture was any apprecia-
tion of the role of markets. Berle & Means and their followers
did not take account of the fact that, unlike citizens of a politi-
cal entity, shareholders are not born into corporations. Rather,
they willingly exchange their cash for securities at prices set in
an active auction market.

These prices depended on the existence of market mecha-
nisms to constrain managers and empower the owners, giv-
ing firms a strong incentive to provide such protection. Since
the corporation has survived for a long time in free markets, it
makes more sense to identify the market devices that contrib-
ute to the corporation’s survival than to assume that share-
holders have for generations given themselves up as sheep
to be shorn.

This insight motivated Manne's work throughout the 1960's
and early 1970’s. However, the existing theory of the firm of-
fered Manne little help in finding the procedures that permit
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corporations to work suitably. Coase (1937) had described the
firm as a device for minimizing transaction costs in which con-
trol by a profit-motivated entrepreneur substituted for setting
prices in markets. Coase’s theory remained truly no more than
a sketch that posed additional questions than it answered. For
example, what is the source of the profit that the entrepre-
neur supposedly produces through his or its control? Alchian
& Demsetz’s (1972) theory of the entrepreneur’s role in team
production was a decade away when Manne started writing.
What if there are many profit-sharers — how can they effec-
tively control the manager? Jensen & Meckling’s (1976) the-
ory of agency costs was still a decade and a half away when
Manne started writing. In light of these gaps in the theory of
the firm, it is no wonder that Berle & Means’ handy political
analogy continued to dominate the field more than 40 years
after these works were published.

Manne’s Theory of Corporation

Manne used economic basics to articulate a comprehensive
new theory of the corporation. Manne brought people and
ideas together, but he also participated actively in the creative
destruction of the existing paradigm.By proving that corpora-
tions, and by inference other important institutions, are best
analyzed in market terms, and by crafting a rational market for
these and other economic ideas, Manne altered the approach
scholars, judges, regulators and others reason vis-a-vis the
function of law in society. In the wake of Enron and Sarbanes-
Oxley took the opportunity to challenge extensive regulation
of markets just as Congress was enacting the broadest securi-
ties laws since 1934.Manne returned to his theories about the
market for control and insider trading to show that they could
support efficient corporate governance without extensive
regulation, that the demand for regulation reflected interest
groups rather than public interest.In other words, Manne’s les-
sons are still valid; we have only to learn them.

In his paper on a free market, Manne (2003) stressed the im-
portance of the “crisis in corporate governance” that has ap-
peared in the last eighteen months or so.This included among
others the alleged and real abuses of executive stock options,
insider trading, misuse of executive loans, deceptive or biased
stock analysis and recommendations, dishonest or disingenu-
ous accounting, hidden favoritism in IPO distributions, execu-
tives and directors’ conflicts of interest,and exorbitant salaries
and other perks. The considerable political reactions to these
events, notably the Sarbanes-Oxley Act, raise two questions.
First, how did all this happen with seventy years and thou-
sands of pages of federal legislation and regulation designed
to prevent just such calamities? And, related to this first ques-
tion is the second: whether more regulation and a higher
budget for the SEC represents the best way to respond to all
these events (Manne, 2003).

He stressed that the academic world is detached from real-
ity. He described the principal aspects of an ideal, free-market
corporate system.He envisages a system of large corporations
and a stock market with no regulation and no law other than
traditional common law. Attention was rarely paid to the real
economic costs of corporate and securities regulation or to
the possibility that government failure was at least as likely
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to occur as market failure. One might add that once a system
of government regulation is in place, there is rarely any con-
stituency to demand a cost accounting of its efforts or even
to question whether its continued existence can be justified
(Manne, 2003).

Manne looked for things that made markets work rather than
to doubt that they did. He applied to corporations and cor-
porate law the same rules that apply to other market organi-
zations. As in all markets, securities markets can be expected
to cause assets to flow to their highest and best use, includ-
ing well-governed and well-managed firms. Business people
who fail the market test, including by trying to be statesmen,
willbe unemploye d. As we will see, by asking the right ques-
tions about what makes the firm work as a market institution,
Manne was able to produce answers that were both provoca-
tive and plausible.

Thus, in Manne’s theory, the key to the corporation is not
law but economic theory, with the federal system providing
a mechanism for adapting law to theory. Interestingly, the
strongest evidence of Manne’s theory has come more than
thirty years later with the Sarbanes-Oxley Act. Just as Manne
predicted, this increase in disclosure requirements dispropor-
tionately hurt smaller firms (Kamar et al, 2005). This may help
explain the observed flight of small firms from U.S. public se-
curities markets following the enactment of Sarbanes-Oxley.

Mostimportantly, Manne formulated a broad economic frame-
work of the corporation that explains the corporation’s success
and effectively answers Berle & Means, whose criticism of the
public corporation had dominated discourse for thirty years.
This framework gave Manne a rich opportunity for theorizing
that gave rise to several seminal observations:

1. The market for control protects dispersed and passive
shareholders from unskilled managers.

2. In the context of this market, shareholders’ voting power is
essentially exercised in the stock market rather than by vot-
ing as in a political election. Thus, efforts to legislate “share-
holder democracy” are fundamentally misguided. Individuals
or groups make all the important decisions and bear most of
the gains or losses from these decisions. Minority sharehold-
ers,other than”swing”voters in close votes, have perhaps even
less say in operational matters than bondholders.There will be
no market for corporate control functioning through stock
market transfers. Minority shareholders, vis-a-vis the corpora-
tion, will have only the right not to be dealt with fraudulently,
and their status as minority shareholders as such will not give
rise to any fiduciary duty

3. The efficient stock market plays a key role in the economic
theory of the corporation by, among other things, accurately
discounting the value of incumbent management and there-
by providing the foundation of the market for control. Stock
market price changes may signal various kinds of useful infor-
mation, much of which may be extremely valuable to manag-
ers in their day-to-day performance.

4. Given the important role of the market for control in disci-
plining managers, regulation that increases the costs of takeo-
vers can injure shareholders.Take over can be either hostile or
negotiated

5. Publicly traded shares and the market for control provide
an economic rationale for many of the details of corporate
governance, including the business presiding judgment.
There are a variety of reasons why some form of substantial
disclosure to the stock market is in the interest of the corpo-
ration. No rational person would invest in a publicly traded
company'’s shares when the price of those shares could not be
shown to bear some resemblance to the underlying realities
of the situation. Another reason for keeping an accurate stock
price is that this helps guarantee that the market for corporate
control will function effectively. As we have seen, that can be
an important value-enhancing characteristic for non-control-
ling shareholders, because the price carries the necessary sig-
nal to potential managers that a takeover might be profitable.
A company with publicly traded shares will, therefore, have a
very strong and direct financial interest in assuring the market
that its shares are correctly priced. The shares of companies
which do not have a reputation for assuring reliable pricing
will be discounted in the market, usually to the detriment of
the shareholders and managers alike. The cost of capital for
such a company will be higher, and the cost of a takeover will
be lower.

6. This economic framework explains the structure not only
of public corporations, but also of closely held firms, where le-
gal rules must adjust for the absence of the public securities
markets.

7. Insider trading can be understood as a mechanism of mar-
ket efficiency and a way to reward entrepreneurial activity by
managers of large firms. Insider trading being tantamount to
fraud, and full disclosure being the basis of American financial
success have probably dulled many observers’ senses to both
the costs and the failing of our regulatory disclosure system.
That insider trading always tends to move the price of shares
in the correct direction is probably the most widely agreed
upon point in the insider trading debate. The critics of insider
trading either implicitly or explicitly contend that the dam-
age resulting from insider trading is greater than the market
pricing benefits, and perhaps other benéefits, the practice of-
fers (Lawrence, 1990). But these critics have failed to note that
insider trading may have been encouraged or positively toler-
ated by the managers of a large company because it was in
the shareholders’ interest for them to do so (Manne, 1996).

Insider trading avoids most of the problems with direct pub-
lic disclosure by the corporation, and indeed the system will
work with a precision that is hard to imagine for either a volun-
tary or a mandated system of explicit disclosure. Insiders will
know better than anyone else what the significance of new
policies or events is,and they will understand this much earlier
than outsiders possibly could. Thus, with a strong interest in
maintaining an efficient pricing system for its shares, a com-
pany would normally choose insider trading over, or perhaps
in addition to, explicit disclosure because it was the cheaper
and more efficient device for accomplishing this (Ronald,
1984). The basic point is that insider trading will always have
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the tendency to push share prices in the correct direction as
measured by the underlying reality. The extent of this effect
has been disputed, but not the direction of the vector. Now
it can be seen that, whatever the effect, so long as it is in the
right direction, companies might well elect to use this device
to keep their share price as accurate as possible. In fact, this
may well be the strongest argument yet for allowing corpora-
tions to elect to allow insider trading and not to have a gen-
eral law forbidding it.

8. The structure of corporate law could be explained by politi-
cal as well as throughput thoughts. Competition among the
states can erode inefficient mandatory State corporation laws,
while interest groups may cause federal regulation of securi-
ties markets to diverge from efficiency (Mannes, 2003).

The market for corporate control

Manne’s model envisioned a corporate system with categori-
cally no guideline other than common law and customary fa-
cilitating statutes. Corporate governance in this scheme is a
function of the locus of control. If that is closely held, either
by founders, their families, or by investment banks acting ei-
ther in their own or someone else’s behalf, then the corporate
governance, even of extremely large enterprises, will not be
much different from the governance of a sole proprietorship
(Mannes, 2003). Many closely held corporations, in the normal
course of events, will become publicly held.It would seem that
the market equilibrium pricing argument just made would not
be available. But that is not actually the case, because, if the
company would be more profitable as a closely held venture,
then, in a free market with full information, someone will buy
enough of the shares, at the correct price, to make it private
again.Therefore, firms that accidentally become publicly held
and continue in that situation signify a market resolution that
the gains of being publicly held out-weigh the disadvantages
(Mannes, 2003).

Market for corporate control as a paradigm for regulation
of executive opportunism.

The concept, in brief,is that there is a high positive correlation
between corporate managerial efficiency and the market price
of that corporation’s shares.When there is a fairly unhindered
market for corporate control,incompetent and over-compen-
sated management is, usually,dismissed via the method of
the hostile takeover. According to Henry G.,“only the takeover
scheme provides some assurance of competitive efficiency
among corporate managers and thus strong protection to the
interests of vast numbers of small, non-controlling sharehold-
ers.Compared with this mechanism the benefits of a fiduciary
duty concept associated within dependent directors seems
small indeed.” (Manne, 2003). Nevertheless, whatever one’s
view of the benefits of a robust“market for corporate control,”
several developments have imposed severe impediments to
this market's effective operation. This includes the Williams
Act in 1968 (Pub L ), the Delaware court ruling ( Delaware
1985), and, by 1992, under intense lobbying from the BRT and
other business groups, over two-thirds of the states had en-
acted highly effective anti-takeover laws. As a consequence of
these developments, while hostile takeover activity continues
in various forms, by the early 1990s the “market for corporate
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control”as Manne had envisioned it had effectively ceased to
exist (Lipton et al 2001).

This unconstrained market for corporate control, with ex-
treme-form hostile tender offers, delivers an inexpensive and
most competent method for handling the managerial self-
serving that is inherent in large, publicly held corporations.
Whereas alternative measures of monitoring systems, such
as shareholder litigation to discipline or expel treacherous
managers or a supervisory board of directors or proxy fights
or regulatory control will normally flunk. Furthermore, it is not
likely that the information essential to efficient management
changes will be available to outside regulators. And agency
costs of all sorts in these systems are extremely high, and, in
some of the cases, especially with proxy fights, free rider and
collective-action problems will prevent anything like the ef-
ficient number of management displacements. There is good
reason to believe that a truly unregulated market for corpo-
rate control would be one in which allocation efficiency in
managerial services could be readily achieved, often without
the need for a hostile tender offer. The board of directors will
generally know as much or more about the quality of the com-
pany’s managers as will outsiders. The managers themselves
will, of course, act very differently than if they have a large wall
of protection from hostile outsiders. An efficient market for
corporate control is consistent with a strong business judg-
ment rule and various procedural barriers to shareholder de-
rivative suits.With the critical assumption of adequate flows of
information, there is very little about the governance of pub-
licly held corporations that cannot be left to the marketplace
(Manne, 2003).

The rol e of disclosure

There are only two general ways by which information can be
integrated into share price (Gilson & Kraakman, 1984). First,
the company may actually disclose to the public the informa-
tion that would affect stock prices, and second, they may al-
low trading by people who have early or immediate access
to relevant information—so called insider trading. The first of
these two methods can be very inefficient and costly (Dennis
et al 1983), and many companies will make a correct business
decision to refrain from explicit disclosure of some informa-
tion. Companies listed on the New York Stock Exchange in
1932 were already making full disclosure of the main kinds of
information subsequently required for all publicly held com-
panies. Thus, it is hardly any wonder that the large-business
community did not object to the disclosure requirements of
the Securities Act of 1933, and indeed generally welcomed
them. The requirements would not cost them much more
than they were already spending. But their competitors, es-
pecially among smaller companies or companies just going
public, might well have found that this additional cost would
not result in commensurate returns.

The first and perhaps most serious problem that a company
faces when it decides to make explicit disclosure to the public
is knowing just how much and which information to disclose.
It is clearly not recommended that a business operate fully
in a goldfish bowl so that each change is directly identified
(Oesterle,1988). Together with the difficult situation that this
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would lead to, there would be a huge amount of information
accessible to the public and that the information at best would
become insignificant (Goshen & Parchomovsky, 2001).

Nonetheless periodic public disclosure of financial results of
the preceding period, untimely as it may be for trading pur-
poses, served an extremely important function. It tended to
confirm that the price of the company’s shares did in fact ac-
curately evaluate the company'’s prospects for future cash flow
or earnings. Thus, while we would anticipate explicit disclo-
sure of financial results at the end of some stated period, we
would not expect corporations to make immediate disclosure
of every significant event that occurred.

Since direct disclosure of information cannot be relied upon
to keep a share price accurate, all companies, large and small,
would find that the second means for integrating new infor-
mation into share price, insider trading, was both cheaper and
more accurate. As long as the trading accurately integrated
information into share prices, managers might care less about
who benefited from early access to such information.

Sarbanes-Oxley

In the case of Sarbanes-Oxley the press mainly concentrated
on its formation of a new Public Company Accounting Board
and its instituting of new standards of auditor independence.
One title of the Act, however, is titled “Corporate Responsibil-
ity,”and several attributes of Sarbanes-Oxley’s method to cor-
porate governance need vigilant attention.

First,as we pointed out above, the only part of the “consensus”
view of corporate governance that Sarbanes- Oxley enacted
into federal law concerns the composition and authority of
the audit committee (American Bar Association, 2002). To an
extent, this limited federalization of corporate structure of Sar-
banes-Oxley prohibits outright any publicly held corporation
from making a loan to any of its directors or officers; 197 (2) it
forces the CEO and CFO of any publicly held corporation that
is required to file a financial restatement “due to the material
noncompliance of the issuer, as a result of misconduct, with
any financial reporting requirement under the securities laws”
to reimburse the corporation for any bonuses received or
profits from stock sales realized during the 12- months follow-
ing the filing of the inaccurate financial report; (3) it requires
CEOs and CFOs to certify that all financial statements filed by
their corporations with the SEC “fairly present in all material
respects the financial conditions and results of operations of
the issuer...” and makes it a federal crime to do so “knowing”
that the financial statements do not; (4) it prohibits directors
and executive officers from selling company stock during
benefit plan “blackout periods;” and (5) it makes it unlawful
for any officer or director to take any action “to fraudulently
influence, coerce, manipulate, or mislead” the corporation’s
auditor. In the “consensus” view, a strong independent board
can and will protect stockholders from management’s temp-
tation, in Berle and Means’ words, to “direct profits into their
own pockets [and fail to run] the corporation...primarily in
the interest of the stockholders.” Berle and Means (1991), at
least in the five areas identified above, Sarbanes-Oxley reflects

the Congress's serious doubts about the ability of the board
of directors, however independent, effectively to perform that
function (Public Company Accounting Reform and Investor
Protection Act of 2002).

Second, in the audit committee area, Sarbanes-Oxley does fol-
low the“consensus”model of corporate governance by requir-
ing every publicly listed corporation to have an audit commit-
tee composed entirely of “independent” directors, defined as
individuals who are not in any way “affiliated” with the corpo-
ration or receive “any compensatory fee”from the corporation
other than for serving on the board of directors. The audit
committee must be “directly responsible for the appointment,
compensation, and oversight” of the corporation’s outside
auditor, and pre-approve any “nonaudit services” that the out-
side auditor provides to the corporation.The audit committee
is required to receive from the outside auditor reports as to
“all critical accounting policies and all alternative treatments
of financial information discussed with management” And
the audit committee must have “the authority to engage in-
dependent counsel and other advisers.” and to compensate
these advisers through such corporate funding as it deter-
mines appropriate.

Third, the method by which the Congress chose to impose
the new audit committee obligations on publicly “listed” cor-
porations are exactly that suggested by the Task Force. The
importance of this clearly intricate method has largely left un-
noticed, but by arranging the audit committee obligations in
this way, corporations, their boards of directors, and their audit
committee members are not faced with liability in the event
the audit committee requirements, for whatever reason, are
not adhered to. Indeed,as noted above, even an intervention-
al breach of the new audit committee requirements will not
be actionable because those requirements will be imposed by
self-regulatory organization rules (Report, 2002).

Corporation in crisis

Business corporations are significant players in the mod-
ern economy. Big Corporations act as an effective counter-
weight to Big Government (or vice versa). But there are also
times when the two of them weigh heavily on the freedom
of non-artificial persons. Both are social organizations, mainly
concerned in removing “the human factor,”in “socializing” hu-
man beings into corporate creatures, docile citizens, and ditto
workers. Both rest their claim for legitimacy on the purported
fact that they can satisfy our needs better than we can our-
selves (Rechtswetenschappen, 1983). The corporate system of
business association has established itself an extremely use-
ful method for rallying capital and labor. It has led to much
accomplishment. However, there is a downside of those suc-
cesses (Hessen, 1979; Barry, 1998).

Over the year there is a major change on the opinion of the
role of the board of directors. At the beginning of this decade,
boards of directors were perceived as working most suitably
by consensus, not conflict, and the outside directors’ prin-
cipal value was assumed to be that of experienced, positive
advisors to the CEO, offering knowledgeable and objective
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perspectives on the company’s competitive challenges.Gradu-
ally,academic and regulatory worries were progressively artic-
ulated that such friendly, conflict evading boards were mainly
rubber stamps for CEOs. As corporate “scandals and abuses”
sustained throughout the 80s and 90s, this “consensus” view
of the monitoring board as “best practice”spread and sharp-
ened, leading finally to Sarbanes-Oxley’s audit committee re-
quirements and the NYSE’s novel listing standards. All these
developments are based on the idea that upsurges in direc-
tor independence and enablement will result in reductions in
occurrences of management abuse. This is at best debatable
as to whether the public can rely on such measures to assure
good corporate governance (Bhagat &Black, 1999).

To start with it is known that in 1990s and early 2000s the
boards of directors were certainly extremely more independ-
ent than those in the early 1970s. However, certainly no one
would contend that the managerial misdemeanours causing
the enactment of the FCPA were inferior to those causing the
passage of Sarbanes-Oxley. Enron, WorldCom, Adelphia, Tyco,
and Global Crossing were all listed on the NYSE or NASDAQ.
These companies were in full compliance, formally at least,
with all applicable requirements for board and audit commit-
tee independence, yet it would be hard to find any corpora-
tion in the 1970s whose management behaved with compa-
rable piracy.

Second, if independent directors are to perform an effective
monitoring role, they need“to bring a high degree of rigor and
skeptical objectivity to the evaluation of company manage-
ment and its plans and proposals.” But these characteristics
are likely to be far different from the characteristics of direc-
tors valued by a CEO for their strategic insights and business
acumen. Third, if the principle of the monitoring board is cor-
rect, that is, if the stockholders are, in fact, to trust the inde-
pendent directors to stop management opportunism, then
one would anticipate that when such a board fails to stop
such opportunism, through negligence or worse, it should be
possible to call the board to account for its failure. However,
this is not the situation (Langevoort, 2001). On the contrary
many prominent features of corporate law are designed for
the express purpose of making it difficult for shareholders to
hold the board legally responsible, except in the most provoc-
ative circumstances and it would be dangerously optimistic to
assume that the level of judicial supervision of business can
be dramatically increased without unforeseeable and incalcu-
lable consequences for the efficiency with which businesses
make necessary adaptive decisions.When more scandals and
flagrant abuses occur, the consensus recommends even more
independence, and then when scandals and flagrant abuses
continue, it recommends yet more independence, and so on
and so on.

In Sarbanes-Oxley, the Congress displayed its annoyance
with this recurrent ratcheting up of the standards for, and
powers of, the independent directors by enforcing federal
prohibitions on such issues as corporate loans to executives
and forced executive repayments of bonuses and stock gains
before corporate restatements. Nevertheless, after observing
independence and empowerment ratcheted up and up and
up for 30 years, our deduction is that enough is now enough.

Business

It is time to recognize that other best practice models of cor-
porate governance need to be evaluated. First, the costs and
benefits of allowing an efficient market for corporate control
to develop needs to be re-evaluated. Second, members of the
consensus and particularly the establishment business com-
munity need to think seriously about the trade-offs between
boards that counsel and boards monitor. And third, attention
needs to be paid to other approaches to controlling manage-
ment opportunism.

OECD and the crisis

The crisis that began in 2008 is the most serious crisis since the
Great Depression. At the macroeconomic level, financial policy
in developing nations is far too extensive and leads to the drop
in interest rates.This creates a prosperous state in asset prices,
particularly in the housing sector where borrowing increases
quickly. This will lead investors to look for greater returns on
investment and incline to disregard the danger in their choice
to invest since they think that the fresh financial instruments
available intrinsically play the role of risk spreading through-
out the whole financial system. The microeconomic reasons
for the crisis is fundamentally linked to corporate governance.
On the issue of risk, the OECD principles in 2004 stated that
“the board should fulfill certain key functions including re-
viewing and guiding corporate strategy, major plans of action,
risk policy” (VI.D.7); while on the issue of remuneration, the
recommendation is to align “key executive and board remu-
neration with the longer term interests of the company and
its shareholders” (VI.D.4). Nevertheless in reality, principles of
good governance compensate high levels of risk taking, and
the incentive systems endorsed by good governance aug-
ments the fiascos of risk management. Kirkpatrick (2009) con-
tends that this happens essentially for two reasons: first, since
most of the time the information is not automatically acces-
sible to the board; and second, board'’s lack of banking and fi-
nancial experience often prevent an appropriate treatment of
the information when available. Paradoxically, the deficiency
of a low experience in banking and finance at the level of the
board is especially predominant in the banking system, where
“Bear Sterns was taken over by JPMorgan with the support of
the Federal Reserve Bank of New York, and both in the US (e.g.
Citibank, Merril Lynch) and in Europe (UBS, Credit Suisse, RBS,
HBOS, Barclays, Fortis, Société Générale) were continuing to
raise a significant volume of additional capital to finance, inter
alia, major realized losses on assets, diluting in a number of
cases existing shareholders” (ibid, p. 4).

According to OECD Assessment governance can be regarded
as one key cause that has lead in 2008 to the most critical pre-
dicament since the Great Depression.The various publications
by OECD were mainly advocating the model of shareholders
primacy as a key element in the efficiency and performance
of the industrial structure in advanced countries. Despite
criticisms of the model the conviction was reasonably that
principles of good governance were not adequately compre-
hensive and thorough, and that the sectorial crisis was more
principally related to the explosion of a speculative bubble.
The subprime crisis appears to propose that this conviction
needs to be altered markedly, since to start with the existing
world information is never thorough and faultless and agents
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have intrinsic difficulties in using efficiently the information;
and secondly as shareholder primacy involves short-termism
in decision making (Berle, A, 1932). In this context of post cri-
sis, the primary lesson to be drawn is that firms, investors, and
policy makers should be aware that scores and measures of
corporate governance tend very often to be short-term orient-
ed and will never be complete, with the risk of leading to over-
or under- estimates of the actual situation of companies in
governance. Therefore corporate governance principles must
be more concerned with maintaining a higher constancy of
firm performance than towards a higher performance in itself
(Buchholz& Rosenthal, 2002).

Conclusion

The idea will be that if good governance improves perform-
ance as well as performance volatility, this can lead to higher
booms and bursts witnessed in manufacturing and financial
sectors in the 2000s. Therefore, the simple implementation of
the principles of good governance will most probably have a
disturbing impact on performances. At the policy level, this
would implicate that if one may contemplate the principles of
good governance as generally sufficient, yet application stays
aseriousissue.The latest legislative and judicial decisions have
exposed the Manne model “the market for corporate control”
of much, if not all, of its practicality as a management regulator
mechanism.

However, what is also apparent is that in a period of crisis, cor-
porate governance may also have negative impacts which are
basically that the information used in the organization is not
necessarily the most updated, that treatment of the informa-
tion is also not necessarily the most efficient due to lack of
competence of the board, and that short term at the level of
risk management and remuneration scheme finally prevail ex
post despite more long term orientations defined ex ante.

The model suggested by Mannes, is illegal today. But the fact
that we have become familiar with a certain system does
not in any sense make it more desirable than this alternative,
which, after all did exist for some time with no real evidence
of any social or economic harm. Markets, with protection of
property rights and contract enforcement, do work as well as
implied by this model. In the enormous literature on corpo-
rate governance there is little or no evidence that either mar-
ket failures or monopoly have necessitated anything like the
regulatory system we presently have. Defenses of the present
or any proposed regulatory system based on nations of wealth
redistribution or ethical standards should meet the standards
of logical and empirical justification (Manne, 2003). Scholars
have for too long been led by events into accepting the status
quo and building on it. What is needed now is a larger debate
on the real costs and benefits of market and regulatory alter-
natives to corporate governance.

MIDDLE EAST JOURNAL OF BUSINESS - VOLUME 14, ISSUE 1 MARCH 2020

References

Alchian, A A. & Demsetz, H. (1972). ‘Production, Information
Costs, and Economic Organization’. Am. Econ. Rev. 62 (5), 777-
795.

American Bar Association (2002).Report of New York Stock Ex-
change Corporate Accountability and Listing Standards Com-
mittee (June 6,2002).

Berle, A. (1931), For Whom Corporate Managers Are Trustees.
Harvard Law Review.44,1365,1372

Berle, A.A.& Gardiner C.M (1932).The Modern Corporation and
Private Property. New York: MacMillan.

Black, B (1990). Is Corporate Law Trivial? A Political and Eco-
nomic Analysis.NY U.L.Rev.84 (2),542-597.

Bratton (2002). News stories, court developments, reports, and
SEC filings with respect to Enron are available at <http://news.
findlaw.com/legalnews/lit/enron/index.html>.

Buchholz R.A, and Rosenthal, S. B (2002). Social responsibility
and Business Ethics. Frederick RE (Ed), A Companion to Busi-
ness Ethics, Massachusetts, Blackwell Publishers,

Coase, R.H.(1937). Nature of the Firm. Economica 4.(16), 386-
405.

Dennis W. C & Daniel R. F, (1983). The Regulation of Insider
Trading.STAN.L.REV. 857

Directorate of Financial and Enterprise Affairs OECD Steering
Group on Corporate Governance, 2010, Corporate Governance
and the Financial Crisis, OECD, 24 February 2010, 1-34.

Gilson,R.J & Kraakman, R.H.(1984). The Mechanisms of Market
Efficiency.VA.L.REV.70 (4),549-644.

Goshen, Z & Parchomovsky, G. (2001). On Insider Trading, Mar-
kets, and “Negative” Property Rights in Information. VA. L. REV.
87,1229.

Henry, H & Kraakman, R (2000).The Essential Role of Organiza-
tion Law. Yale L.J. 110 (3),387-440.

Hessen, R.( 1979).In Defense of the Corporation (Stanford, Cal.:
Hoover Institution, 1979)

Norman Barry, Business Ethics (London: Macmillan, 1998). Is
the Corporation a Free-Market Institution?

Jensen, M.C.& Meckling, W (1976).Theory of the Firm: Manage-
rial Behavior, Agency Costs and Capital Structure. J. Fin. Econ.3
(4),305-360.

Kirkpatrick, G.,(2009).The Corporate Governance Lessons from
the Financial Crisis. Financial Market Trends. OECD, 1, 1-30.

Lawrence M, (1990). Insider Trading in a rational Expectations
Economy. AM.ECON.REV.80, 1022

Lipton, M, & Steinberger, E.H. (2001). Takeovers & Freezeouts.
Law Journal Press, 1,1-5 to 1-10.1

Manne, H. G. (1966), Insider Trading and the Stock Market, New
York; Free Press. 2007, ‘Conversation with Henry Manne,’ Lib-
erty Fund Intellectual Portrait Series (DVD).



Business

Manne H.G (2003). A free market model of a large corporation
system.Emory Law Journal.52(3),1381-1400

OECD, (2009). Corporate Governance and the Financial Crisis:
Key Findings and Main Messages, 1-59.

Oesterle, D.A (1998).The Inexorable March Toward a Continu-
ous Disclosure requirement for Publicly Traded Corporations:
“Are We There Yet?,” 20 CARDOZOL.REV. 135

Practical Guide to Corporate Governance (2009). www.oecd.
org.

Pub. L. 107-204, July 30, (2002), available at <http://frweb-
gate.access.gpo.gov/cgibin/getdoc.cgi?’dbname=107_cong_
bills&docid =f:h3763enr.txt.pdf>.

Public Company Accounting Reform and Investor Protec-
tion Act of (2002), Report of the S. Comm. On Banking, Hous-
ing and Urban Affairs, to accompany S. 2673, 107th Cong., 2d
Sess., Rep. 107-205, 23 (July 3,2002).

Report of New York Stock Exchange Corporate Accountability
and Listing Standards Committee (June 6,2002).

Sarbances-Oxley Act of (2002). Pub. L. No. 107-204, 116 Stat.
745 (codified at 15 U.S.C.§ 7245 .

The Fundamental Principle of Law (Antwerp: Kluwer-Rechts-
wetenschappen, (1983).

10 MIDDLE EAST JOURNAL OF BUSINESS - VOLUME 14, ISSUE 1 MARCH 2020



